








We hope this paper will stimulate
serious debate and encourage
FE colleges to prepare for the
future in radical new ways

to ensure sustainability and
continued excellence of the

vital services we provide to
employers, local communities
and our students. 5y



Foreword by Frank McLoughlin CBE

As we begin the second decade of the millennium,
there is already much change on the horizon for the
further education and skills sector, with new funding
arrangements, shifting government priorities, a move
towards shared regulation and more emphasis on
collaborative working. The effects of globalisation
and the worst recession in decades have also had a
profound impact on the sector, and further significant
changes are inevitable.

The squeeze on public spending means that financial efficiencies will have to be made, and colleges
will need to think radically about their legal structures, business models and innovative forms of
collaboration and governance.

The 157 Group wants to be at the forefront of thinking for FE colleges, and so we commissioned
Eversheds LLP to offer its expertise to member colleges and the whole sector, identifying key trends and
discussing ways in which the sector can prepare itself for the future.

As the 14-19 and adult learning environments become increasingly competitive, we see the distinctions
between further education, higher education and schools being blurred; a growing interest in
collaboration with the private sector and in international markets; and the use of different business and
operational models.

All this has begun to be reflected in increasingly complex legal structures, which take into account the
various tax issues and changes to the rules about charitable status. A federal structure, for example, can
accommodate a statutory corporation and a commercial company or even a school academy. Federal
structures are already being used as a vehicle for cross-sector mergers and transitions.

New models of governance could allow more flexibility, and cuts to public funding make it sensible for
colleges to explore innovative ways of diversifying their funding streams. Competing, working or merging
with training companies in the private sector has already become a reality for many colleges.

Globalisation has extended its reach into education, and colleges have been recruiting an increasing
number of international students. A natural extension to this, especially in light of tightening immigration
rules, has been to provide programmes in other countries, and colleges could follow higher education
by having branch campuses overseas. There is no reason why we should not see the creation of
international FE colleges in the near future.

Many 157 Group colleges are already leading the way with outstanding examples of successful
mergers that lead to improved quality and better student experiences. Newcastle College, for example,
has shown incredible ingenuity, academic excellence and business prowess in its handling of the
unfortunate decline of Carter and Carter plc.

Yet there is always more to be done. We hope this paper will stimulate serious debate and encourage
FE colleges to prepare for the future in radical new ways to ensure sustainability and continued
excellence of the vital services we provide to employers, local communities and our students.

]

Frank McLoughlin CBE
Chairman, 157 Group



Who we are

The 157 Group is a membership organisation that represents 28 large,
highly successful and regionally influential further education colleges in
England. All our members are key strategic leaders in their locality, who take
seriously the role of leading policy development, and improving the quality
and reputation of further education.

Providing a national voice on strategy and policy for large, mostly urban colleges in England, we aim to
promote change for the benefit of our members and the sector as a whole. Our members’ knowledge,
capability, experience and commitment brings a unique breadth and depth of expertise to bear on
every aspect of further education and skills. We also work together as a peer support network, and are
committed to equality and diversity.

We are actively promoting the development of a strong and world-class college sector that not only has
a transformative impact on individuals, employers and their local communities, but also makes a real
difference to the economic and social well-being of the nation and its global success.

Together, 157 Group colleges:

® turn over £1.5 billion a year
® serve 700,000 learners
® employ 39,000 staff

® engage with 31,000 employers.

Our approach

® \We strive to be thoughtful, flexible and responsive; acting quickly and decisively for the benefit of
our members and the sector.

® We promote the FE and skills sector as a whole. Committed to excellence and instrumental
in resolving sector debates and issues, we adopt a pragmatic approach to delivering positive
solutions and achieving success.

® We are bound by a strong and unanimous commitment to using our collective knowledge,
capability and experience to lead policy development, improve performance and champion the
reputation not only of members but also the sector as a whole.

® \We seek to be critical friends and advisers to the government and shadow government, local
communities and the sector itself to achieve positive outcomes for communities, employers,
businesses and individuals.

® We work with fellow 157 Group members, sharing expertise, ideas and resources.
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Our policy role

Our member colleges operate within a complex and volatile policy environment, and our objective as
thought leaders is to exert powerful influence on critical policy priorities.

These, our latest policy papers, represent the collective voice of our members — college principals and
expert practitioners. The themes, developed over a series of debates, represent the areas of greatest
concern for them as leaders of some of the largest and most successful colleges.

Through these policy papers we seek to:

@ contribute a new, strong and relevant perspective, influencing national policy through offering
workable and practical policy ideas
e focus our recommendations on changes that can bring improvements for learners, stakeholders,
colleges and the whole sector
® raise the level of debate and discussion across the sector
® recommend improvements that can be made by colleges themselves and the sector
® raise awareness amongst sector agencies of their own roles.

This policy paper is one in a series developed by our members during 2009 and 2010, which are
available to download from our website. Others in the series include:

Protect services to students, by targeting cuts and embracing efficiency
Real choices for 14 to 19-year-olds

Preparing young people for working life

Improving services to students and employers

Building strong communities

Meeting local skills needs

Re-inventing the polytechnics: the case for local HE.

Our members

® Barnet College e Hull College
® Bedford College ® | ambeth College
® Birmingham Metropolitan College ® | eeds City College
® Bournemouth and Poole College ® | ewisham College
® Chichester College ® Newcastle College
e City and Islington College ® Newham College
e (City of Bristol College ® New College Nottingham
e City of Sunderland College e Sheffield College
® College of Haringey, Enfield and ® St Helens College
North East London ® Stoke on Trent College
e Cornwall College ® Sussex Downs College
® Derby College ® The Manchester College
® FEaling, Hammersmith and West ® \Warwickshire College
London College ® West Nottinghamshire College
® Highbury College Portsmouth ® York College
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1.1

1.2

1.3

1.4

Introduction

This paper is intended to stimulate debate about the likely development of further education in
the UK at a time of financial uncertainty and when a general election is due within weeks.

This document sets out Eversheds LLP’s views on trends in the further education sector and
how the sector can prepare itself for the future.

As independent bodies, further education colleges have a great degree of flexibility as to how
they operate. This paper aims to give some pointers as to what further education colleges can
do now, and also sets out how the private sector can compete and work with the FE sector.
Some of the ideas in the paper are more radical than others. What we can be certain of is
that change is inevitable and that success is obtained by those that embrace and use change
for their benefit. Hopefully this paper will encourage some to consider new ideas and ways

of working.

The big trends that Eversheds LLP has seen in further education are:

1.3.1 a crossover in the further education, higher education and schools sectors;

1.3.2  anincreasing interest in the further education sector collaborating with the
private sector;

1.3.3  agrowing interest in international markets; and
1.3.4  the use of different business and operational models.

This paper explores these issues and also develops some ideas that could be applied by further
education colleges to increase their success.
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Until recently, operational structures in the further education sector were predominantly
based on a further education college being a stand-alone institution. If it were to merge
with another institution, then this would be by a Model A or Model B merger — to use
Learning and Skills Council (LSC) terminology. Colleges may also have had a trading
subsidiary. These were straightforward structures.

However, the removal of a previous embargo on mergers, pressures from the higher
education sector and an increased interaction with the private sector have led to

the structure models being reviewed. This is most evident in Further Education
Colleges — Models for Success', which was published in August 2008 and targeted
at the governing bodies of further education colleges. The paper posits operating and
collaborative models for further education colleges, short of merger. Our impression is
that it has not been heavily embraced by the sector.

Mergers between further education colleges were for a time quite common, before
government policy shifted away from this option. Since around the time when the
current secretary of state? took office, however, there has been a noticeable increase
in the number of further education colleges that have been granted permission to
merge. This has been coupled with a willingness to look at alternative models to effect
the merger; see for example the ongoing consultation to effect the merger of Exeter
College with Bicton College by use of a group structure, based on Exeter College
establishing a wholly owned subsidiary to take over Bicton College.

There have been a number of cross-sector mergers over the past few years, with
further education colleges or institutions moving into higher education institutions.
These include the University of Glamorgan taking over Merthyr Tydfil College and the
University of Surrey acquiring Guildford School of Acting.

Whilst section 166 Education and Inspections Act 2006 has given colleges the power
to delegate parts of their core functions to a joint committee with another institution,
we have not seen significant desire on the part of colleges to take this up.

New legal forms

2.21

2.2.2

The great majority of further education colleges share the same legal structure, being
statutory further education corporations. A small number of institutions are established
as companies (generally limited by guarantee) and an even smaller number as
unincorporated charitable trusts (usually part of a larger charity with activities ranging
beyond education).

Statutory corporations have only the power expressly or by necessary implication
vested in them under the relevant Act of Parliament. In addition, further education
corporations have instruments and articles of government prescribed by statutory
instrument. Statutory powers present potential limitations, for example, in relation to
borrowing and undertaking mutual activities. The instruments and articles also present
barriers to the efficient conduct of business (for example, making no provision for
boards to make decisions by written resolution, which are commonly allowed by the
articles of association of companies).

1 Department for Innovation, Universities and Skills, 2008. Further Education Colleges — Models for Success.
http://dius.gov.uk/~/media/ec_group/112-08-FE_on
2 The Rt Hon Lord Mandelson, First Secretary of State, Secretary of State for Business, Innovation and Skills.
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2.2.3

224

Private training providers are generally established as companies and so have wider
powers and can more easily make amendments to their governance structures. Public
sector colleges are, therefore, at a competitive disadvantage compared with the private
sector. This may be mitigated by adopting a group structure where, for example,
non-charitable training for particular employers can be routed through a non-charitable
subsidiary company.

The most fundamental change would be for a further education corporation to convert
to a company structure. The Further and Higher Education Act 19922 has been
amended to allow a college to be conducted through a company, with the consent

of the Learning and Skills Council (LSC). The LSC has not published criteria by

which such a decision would be guided. Nor is it known whether the Skills Funding
Agency (SFA) — when it takes over from LSC — would approach a request for approval
in the same way as would the LSC. Clarification of the approach likely to be taken by
the LSC or SFA should be sought in the near future.

2.3 Federal structures

2.3.1

2.3.2

2.3.3

2.3.4

2.3.5

We expect there to be an increase in the number of further education colleges seeking
to merge over the coming years. This is likely to be caused by funding pressures,
economies of scale and government policy. Further Education Colleges — Models for
Success has, however, placed stricter criteria on this and there has been a noticeable
increase in reports suggesting that mergers in the further education sector are not
successful. Interestingly, we are not aware of any research showing that non-merger
collaborations are any more successful than mergers; in fact, the research on
non-merger collaborations in the further education sector appears to be sparse.

We have noticed a marked increase in the number of colleges seeking advice on joint
venture companies and subsidiary companies. These offer the possibility of carrying on
more commercial activities and collaborating with other institutions, while limiting the
potential liability to the college.

A joint venture company may be used by two or more institutions that wish to carry

on some activities together. This may be providing services either to the institutions or
to third parties. For example, two colleges could choose to set up a joint company to
provide maintenance services or back-office functions to the colleges. Whilst this has
the potential for saving costs, it needs to be structured correctly to avoid tax charges.

It may be possible to register the company and one of the institutions as a single

VAT group?, provided that institution controls the company. This has the effect of
removing a VAT charge on services provided between the institution and the company.
In addition, the VAT rules around “closely related” academic services could possibly
be used to allow an institution not included in the VAT group to provide supplies of
educational services to the company without incurring a VAT charge.

Figure 1 opposite sets out a federal structure for a further education college, showing
some of the possibilities available. A federal structure could be used to effect a
number of proposals in this report, including participating in an academy or trust
school; carrying out non-charitable activities; taking over another institution; or even
transferring part of a college out of the public sector.

3 www.opsi.gov.uk/acts/acts1992/Ukpga_19920013_en_1
4 Two or more corporate bodies may register as a single taxable person — or VAT group — if they meet certain
criteria stipulated by HM Revenue and Customs; see www.hmrc.gov.uk/vat/reg-group.htm
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2.4

2.3.6  The above structure is essentially a group structure commonly used by commercial
companies. It shows how separate legal entities can be established by colleges to run
different parts of their group. It allows staff and students to be engaged on different
terms and allows interaction with different stakeholders at different levels. Significantly,
it also allows different brands to be used in the group. There is no requirement to grant
an award in the name of the college; any name may be used, provided that a college
does not make unauthorised use of a third party’s name.

2.3.7  The model could be developed so that the further education component of the
college is placed into a subsidiary college and becomes simply a parent company
for the group. Taking it a step further, the group could establish a services company
to provide staff and other services to the group (and possibly, subject to capacity,
outside the group).

New models of governance

2.41 The instruments and articles of government of further education corporations prevent
them from significantly altering their system of governance or the composition of the
corporation. Any change to this would require either a shift in government policy or
one-off exemptions from the secretary of state. It does not necessarily follow, however,
that the most effective method of governance for every institution will be what is
currently prescribed. There are many alternative methods of governance, which are
common to other sectors. We have outlined here just two of those.

2.4.2  An executive or non-executive board could be used, comprising a small board
of an equal or unequal number of executive and non-executive members and a
non-executive chair, who would enjoy a casting vote.

2.4.3 A second possibility is a two-tier board, comprising a large overarching board (or
council) that represents stakeholder interests and consists of non-executive members,
to which a smaller operational board is accountable. The operational board might
consist of a mix of executive and non-executive members, or reflect the existing
composition arrangements of the corporation.
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2.5

Cross-sector mergers and transitions

2.51

2.5.2

2.5.3

2.5.4

2.5.5

2.5.6

A federal structure may be used for a further education college to take over a
private training provider. For example, Newcastle College has taken over not only
Skelmersdale College, a former further education college, but also the ongoing
elements of Carter and Carter plc and one other private training company, which are
run through separate companies controlled by the college.

The University of Glamorgan recently put Merthyr Tydfil College (which it took over in
2006) into a separate company limited by guarantee, wholly owned by the university.

It should be noted that the traffic is not all one way; for example, Reading College was
merged into Thames Valley University some years ago, but the university is now in
talks to divest itself of Reading College. It is possible, therefore, to see in a single group
further education, higher education and school brands, all of which are distinct and
separate but controlled by a common parent body.

There is no legal reason why a further education college may not take over a higher
education institution. Whilst this may cause funding designation issues, these could
be solved by using a group company structure if there were backing from the relevant
funding councils. We are aware of at least one higher education institution where the
Higher Education Funding Council for England was willing to support it being merged
into a further education college, and bids were invited on that basis. There are a
number of small higher education institutions that could become financially unviable if
funding were cut further. These specialist institutions, many of which carry out some
further education anyway, would fit well in some of the 157 Group member colleges.

A considerable number of further education colleges are “listed bodies”, which are
on a register compiled by the Department for Business, Innovation and Skills (BIS),
having been nominated by publicly funded higher education institutions as significant
providers of higher education courses validated or franchised by the higher education
institution that recommends them. Inclusion on the list puts the college in question

in a stronger position should it wish to apply in the future for the power to award its
own degrees; this is not just applying for foundation degree status but full taught
degree-awarding powers. It is possible that a number of larger colleges may wish to
pursue such an application in the future, particularly as it now seems that the sector
will not be pursuing the suggestion that a new body, in some respects similar to the
Council for National Academic Awards, should be created to award vocational degrees
on behalf of the further education sector as a whole.

[t is possible that the criteria for the award of degree-awarding powers could be revised
in the light of the review of higher education currently being undertaken by BIS. In view
of much-publicised criticisms of quality in some areas of higher education recently,

it is possible that all future awards of degree-awarding powers could be for a limited
time, or higher education institutions that currently have open-ended degree-awarding
powers could find that they become time-limited or at least removabile in the light of
persistent quality problems. Any such changes might create a more level playing field
between degree-awarding institutions in the publicly funded higher education sector,
the further education sector and the private sector (where the two institutions referred
to — BPP and the College of Law — currently have time-limited powers.)

[t might also be possible for a further education college to apply for foreign
degree-awarding powers. These could be, for example, US or powers from another
EU member state. This might allow use of the Bologna accords for mutual recognition
of those degrees across the EU.
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Schools

2.6.1 The academies and trust schools programmes seem destined to be widened, with
all signs pointing to cross-party support for them. We anticipate that an increasing
number of colleges will look to sponsor an academy or trust school in order to further
their objects and to increase collaboration between the institutions. Whilst an academy
is financially independent of its sponsors, from a legal perspective part it is part
of their group.

2.6.2  We also expect that numbers of further education colleges will consider establishing
schools in either the public or the private sector. For example, there are numbers of
independent schools that are suffering in the recession, yet do not want to be taken
over by another school. If they can maintain their identity in a college group, perhaps
using services from the college, this may provide an attractive option. If that can be
coupled with locating an independent school on a college site, it will free up some land,
which could be attractive to both the school and the college.

Private sector
Trends

3.1.1 The unexpected but speedy collapse of Carter and Carter plc and the takeover of
the remnants of its business by Newcastle College may have obscured the fact
that the private sector continues to see opportunities in provision of education and
training, whether wholly or partly funded by the public purse. We expect to see private
companies competing more intensively with the further education sector over the next
few years. At present, most colleges feel able to ignore private provision, but there are
likely to be increased tensions as competition between the two sectors increases.

3.1.2  We also foresee, however, that colleges will compete more with private sector
training companies, using the strengths and advantages that colleges have over the
private sector.

3.1.3 A small number of private sector organisations have already secured awarding body
status in conjunction with external organisations (for example, McDonald’s, FlyBe,
Network Rail). Under the statutory changes being made by the Apprenticeships, Skills,
Children and Learning Act, it will be possible for organisations to secure awarding body
status on their own account. A number of major employers with substantial training
operations may go down this route. However, the same legislation will offer increased
opportunities to colleges to secure awarding body status. Currently only one college —
City College Norwich — has achieved this, but we would expect other colleges to
pursue this goal.

3.1.4  The private sector has had an increasing role in further education in the UK for some
time. It is involved in private finance initiative (PFIl) or public private partnership (PPP)
projects such as “Building Colleges for the Future”. Private sector companies continue
to provide services to further education colleges. Some colleges have looked at
outsourcing activities, such as IT, that are not central to their mission.

3.1.5  We believe there are significant opportunities for colleges to partner with private
training organisations (numbers of which are suffering in the recession) by providing
support through services and finance. A number of colleges have approached us
about taking over private training organisations or providing funding to them for mutual
benefit. It is not inconceivable that a college could act as a venture capitalist or banker
to support such an organisation.
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3.2  Colleges as the subject of a take-over or management buy-out

With public backing, it would be possible for a private sector body or management

to take over the business of a college, or simply for the college to be transferred

into a private body for no cost. The private body could continue the public teaching
functions of the college through a contract with the relevant funding body. The interests
of outside stakeholders are capable of being preserved in this type of arrangement
through the further education college’s board or funding contract.

The status of “listed body” may make some of the larger colleges more attractive as
an investment proposition to private sector institutions, including some based in the
US, which are seeking to invest more widely in UK higher and further education. This
is because by taking over such a body the time it would take for the organisation in
question to secure degree-awarding powers would be reduced.

In the same way that a college may be transferred to an existing private sector body,
it may also be transferred to a company owned by the college’s management and
private backers.

It is not even necessary to transfer all of a college into the private sector. It would be
possible to leave a college in place, but to transfer some of its activities and assets to
a linked company, which may be jointly owned with third parties. The existing college
would retain its relationship with funding bodies and students, but would enter into a
contract with the NewCo for the NewCo to provide teaching to learners. Such a model
is set out in Figure 2 below.

>50% “A”
ordinary shares

Members <50%

Existing further ordinary shares

education college

NewCo
(profit)

Assets

Management of college
(strip profit)

Relationship: VAT
1) LSC funding group
2) Awarding body v

3) Student education Treasury

Figure 2
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Current policy suggests that apprenticeships are going to become increasingly
important in the further education sector. This will further narrow the distance between
further education and private sectors.

An increase in the number of apprenticeships could be a threat to further education
colleges. If more funding is routed to training apprentices, less funding may be
available for further education training. And whilst it is true that apprentices will
themselves require training, this will form a smaller proportion of their education and
companies employing apprentices may increasingly choose to train them in-house.

On the other hand, more apprentice funding may mean more opportunities across the

further education sector. We have seen a few colleges involved in group (or apprentice)
training associations (or companies). Under this scheme, a college or a subsidiary

or joint venture company would directly employ the apprentices and then act as an 15
employment agency for them. By taking on this qualified risk, a college can help to

protect its teaching income and to access some of the apprenticeship funding.

Funding

Trends

411

4.1.2

4.1.3

41.4

Compared to sectors such as higher education, further education colleges have

been quite slow to embrace diverse income streams (although there are some
conspicuous exceptions to this). Few colleges seem to have significant private income.
Alumni-giving is not a major source of income for most institutions and, increasingly
since the credit crunch, private borrowing terms have been tightened.

Public funding as a whole seems set to be cut over the coming years. This may well
filter through to the further education sector. As such, it would be a prudent step for
colleges to consider diversifying their income streams.

Sources of additional capital or income (otherwise than through the operations of
the college) are:

4.1.3.1 grants;

4.1.3.2 endowments, which are seldom seen in further education and may be
capable of expansion;

4.1.3.3 sale of surplus assets;

4.1.3.4 loans both conventional and unconventional; and

4.1.3.5 equity or quasi equity.

Of these, grants, sale of surplus assets and conventional loans are well used in the
sector but the rest are unknown or rarely used.

Diversification of income

4.21

422

The sale of surplus assets has for several years been a typical way of financing new
developments. This is likely to continue, although many British colleges have already
taken advantage of selling surplus assets to realise capital sums.

Loans at very competitive rates of interest have become a feature of college finance.
Following the credit crunch, loans are still available, but on less advantageous terms.
Our view is that once the credit crunch has passed it is likely that loan finance will
revert to rates closer to the cheap rates that were on offer before the recession. There
are, of course, risks with loan finance and although rates may revert, the fear of a
future recession is likely to cause funders to want for the foreseeable future to pass to
the sector risk that they may in the past have been willing to bear themselves.
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4.3

4.2.3
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4.2.5

There are a small number of further education institutions that are companies limited by
guarantee; however, they tend to be relatively small institutions (for example, a number
of the adult residential colleges). Unlike statutory further education corporations, such
institutions in principle could raise equity or quasi-equity investment from third parties.
Possible mechanisms include flotation of a loan issue on the London Stock Exchange
and bond issues. Such methods are very likely to be of interest to larger institutions,
which may be attractive to investors, which are likely to come from the private training
sector rather than financial institutions.

Under the aegis of the Association of Colleges, discussions are already taking place
with Barclays Bank with a view to colleges joining forces in effect to share their
surpluses, to facilitate borrowing on terms not currently available from mainstream
banks. Any such proposal would need to be shown to be within the statutory powers
of further education corporations and the requirements of charity law. Similar ideas for
a ‘mutual fund’ are under consideration in the university sector.

Possibly at the more speculative end of the spectrum, Clare College, Cambridge
recently embarked on an innovative fund-raising exercise; although this is in the higher
education sector, its model could apply to further education too. The college borrowed
£15 million over a 40-year period from a bank on a fixed rate of interest. At the same
time, the college swapped that interest rate to link it to inflation. So, the college how
pays interest on that loan, which is linked to inflation.

The college has used this borrowed sum to invest in stock market tracker funds in

the UK, US and Asia over the 40-year period of the loan. The college has research to
show that since records began that there has been no 10-year period when the real
rate of return on those stock markets has been less than 4.5 per cent per annum over
the rate of inflation. Assuming this minimum, the college calculates that it is likely to
generate in the region of £85 million after costs over this period. This will be used for a
student endowment fund and allows the college to show how it is meeting the public
benefit test (see next section for a discussion of this) under the Charities Act 2006.

Charitable status and commercial activities

4.3.1

4.3.2

4.3.3

4.3.4

From 2010, the Charities Act 2006 will require colleges to be able to demonstrate not
only their benefit to the public (which should not cause any great difficulty) but also that
the charitable nature of many of their activities is not tainted by other work that may be
within their statutory powers but not by nature charitable (for example, training limited
to the staff of a particular local company). The requirement for such transparency is
likely to strengthen the need for separation between charitable and non-charitable
activities, the latter probably run through a subsidiary company with profits given to the
further education institution, using the gift aid rules.

In separating the charitable from the non-charitable, a college will remove regulation
relevant only to the charitable part of its activities from the rest. In addition, staff could
be engaged through the subsidiary. In return, the subsidiary will accept taxation risk
that should be avoided through the gift aid mechanism referred to above.

Colleges may also want to consider embarking on a wider range of activities, on the
grounds that these may directly or indirectly benefit their educational mission. Some
of these wider activities may be at the margins of what is currently allowed within
colleges’ statutory powers. However, it is likely that the climate for some broadening
of statutory powers, together with a less prescriptive approach to governance in the
light of the recent review of college governance undertaken with BIS, may facilitate a
change in these areas.

Regardless of future changes, current Charity Commission guidance is that significant
commercial activities should be undertaken through subsidiary companies.
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5.1 Trends
5.1.1 Until recently, recruitment of international students on any scale was the preserve of a

5.1.2

5.1.3
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relatively small number of further education colleges. However, an increasing number of
colleges are now recruiting international students, in a relatively small number of cases
on a substantial scale. Most such recruitment is for the purpose of overseas students
studying at a UK institution’s home campus. In a small number of cases, UK colleges
are providing their programmes overseas.

Most colleges’ international recruitment focuses on countries such as Malaysia where

there is a tradition of sending students to the UK, and more recently in Asian countries
such as China and India. A number of colleges have established recruitment bases in

other countries.

Financial pressures within the overseas countries concerned, rising costs of overseas
travel, security considerations and increased competition for students from countries
such as Australia and European countries teaching courses in English will make

it increasingly difficult to encourage international students to come to the UK. We
would expect more colleges to consider offering their programmes overseas, often in
conjunction with public or private sector institutions in the countries concerned.

An increasing number of UK universities are entering into arrangements with private
sector organisations that provide foundation programmes for young international
students to acclimatise them to UK living conditions and educational requirements
before they go on to a UK degree course. Some further education colleges already
provide such foundation programmes in conjunction with UK universities.

5.2  Branch campuses

5.2.1

A number of UK higher education institutions have chosen to set up their own
overseas campuses. Further education colleges could do likewise. This would be a
significant step to take, but it is not beyond the realms of possibility. Some large UK
further education colleges already have strong brands in some overseas territories.
When this is coupled with an increasing reluctance of overseas students to come to
the UK, we can see that there is an appetite for UK education to be delivered in an
overseas jurisdiction. This does not necessarily mean that a whole overseas campus is
required, but there is no reason why this step could not be taken now. A campus could
start with a particular focus, such as a speciality of a college, or it could even offer

(in conjunction with a UK university) to deliver foundation degrees in a student’s own
country before they took the step of coming to the UK.

5.3 A multinational college

5.3.1

5.3.2

If a further education college sought accreditation of its awards in more than
one country, or even if it merged with an overseas college, we could see the first
international further education college.

We can see no legal reason why a further education college could not merge with,
or take over, a foreign provider to form an international college.
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5.4  The points-based system

5.4.1 The implementation of a points-based system of immigration to the United Kingdom
should help to prevent the problems around the so-called ‘bogus colleges’. This will in
turn help to protect the brand of UK colleges. However, it would be fair to say that the
new system has at the very least suffered from teething problems. If these problems
persist, there is a very real danger that fewer learners will come to the UK. If this does
come to pass, it will mean that the other options for internationalisation set out above
will attain increasing importance.

5.4.2  The review of UK student visas and the possibility that visas be limited to students

on degree programmes could have adverse consequences for the further
education sector.

6. Taxation

6.1 We set out below two specific areas where the current tax rules do not help the sector;
there are many others.
6.2 VAT

6.2.1  Current VAT legislation provides that education carried on by a further education
college may be treated as VAT exempt. Private further education providers do
not benefit from the exemption. We consider that in the case of both a UK further
education college and a private education provider, the further educational provision
may arguably be provided by a person who has similar objects to those of a person
governed by public law. In that regard, the European VAT Directive may allow for the
UK to apply a blanket VAT exemption to all private education providers. The current UK
legislation may be distortive in favour of a traditional further education colleges.

6.2.2 In a similar fashion, we understand that HM Revenue and Customs is considering
whether a general blanket exemption could apply to wholly owned subsidiaries of
higher education institutions. If this were to be achieved, without at the same time
adopting a blanket exemption for all private education providers, whether in respect of
FE or HE education, then distortion of competition could be created in the sector. In
addition, the principles of fiscal neutrality could be in breach.

6.2.3  We acknowledge the benefits that may be provided to the sector through outsourcing
core functions to improve service delivery and achieve cost efficiencies. In a similar
fashion, we are very aware of the sector’s interest in the sharing of in-house core
functions to achieve cost efficiencies. In either case, the outsourcing or sharing of
services will create an irrecoverable VAT cost to the recipient of the service, due to the
underlying VAT-exempt nature of the educational provision by the receiving institution.
We consider that this well-publicised issue is very similar in its nature to the barrier to
outsourcing found in the NHS sector. This barrier to outsourcing in the NHS sector
resulted in the creation of the ‘contracted out services provisions’ to allow for VAT
recovery on certain defined outsourced services traditionally performed in-house.

6.2.4  The further education sector would benefit from the introduction of a similar contracted
out services regime so as to remove the VAT cost that is currently a material barrier to
outsourcing and services sharing and achieve valuable and greater cost efficiencies
and improved service delivery. As regards the sharing of services in isolation, the
European VAT Directive provides for exemption in respect of service sharing at cost
between entities carrying VAT exempt activities. We consider that the Directive is
applicable to further education and private education providers carrying on VAT-exempt
educational activities, and we are currently challenging why the Directive has not been
adopted in UK law.



6.3

7.1

7.2

Direct tax issues

6.3.1

6.3.2

Conclusion

We envisage that:

7.1.1

71.2

7.1.3

71.4

7.1.5

7.1.6

7.7

7.1.8

7.1.9

7.1.10

A 157 Group policy paper

The gift aid rules enable a joint venture company that is 100 per cent owned by a
charity or charities (ie including all further education corporations) to gift aid any profits
to such charities in proportion to their shareholding or membership interests without
such payments being recategorised as non-deductible distributions.

This discriminates against private companies participating in such joint venture
arrangements. The introduction of a private non-charitable company as a shareholder
or member in any joint venture company will mean that gift aid distributions to

a charitable shareholder or member can be recategorised as a distribution for

tax purposes.

The further education sector will increasingly operate in the schools and higher
education sectors;

The further education sector will increasingly work with, and compete with, the private
sector. The private sector may become more apparent in the further education sector;

The international arena will become more important as a source of students to
the UK and allow colleges to teach outside the UK. This may extend to foreign
degree-awarding powers obtained by further education colleges;

Commercial business practices will be employed by further education colleges,
such as the use of group structures and as sources of investment;

The dependence of further education colleges on public money will lessen;

Collaborations by way of joint ventures, cost-sharing vehicles, outsourcing and the like
will become common features of the sector;

If there is a change of government, the private sector may be encouraged to invest
in or take over further education colleges. This could be done with the support of
management and governors of institutions or not;

Changes of law, particularly in relation to VAT and tax (or the legal forms of further
education colleges), could substantially alter the make-up and operation of the sector;

Structures using taxpaying and non-taxpaying entities in a further education college
group will be commonplace;

Sources of funding will continue to be important and are likely to embrace
non-government sources in increasing amounts.

The way in which the recent arrangements for Bicton and Reading Colleges were handled
and Newcastle College’s acquisition of parts of Carter and Carter plc are good examples of
novel thinking being applied.
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